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§210.7

with reported or deemed service for an
employer for the same month(s).

[53 FR 17184, May 16, 1988]

§210.7 Verification of service claimed.

Service claimed by an employee,
which is not credited in the records of
the Board, must be verified to the sat-
isfaction of the Board before it may be
credited. Verification of the Service
claimed shall be as follows:

(a) Service claimed will be verified
from the payroll or other detailed
records of the employer.

(b) If the payroll or other detailed
records are incomplete or missing, the
service claimed and not established by
these records will be verified from the
personnel records of the employer.

(c) If the payroll, personnel and de-
tailed records are incomplete or miss-
ing, the service claimed and not estab-
lished by these records will be verified
from any other books and records of
the employer.

(d) If the employer’s records do not
establish the service claimed, the em-
ployee may submit affidavits and other
evidence in support of the service
claimed in either of the following in-
stances:

(1) When there are no employer
records available to show whether or
not the service claimed was performed;
or

(2) When there are employer records
available which do not verify the serv-
ice claimed and do not establish that
the service claimed was not performed.

(e) When service is verified as to
over-all dates, but is not supported in
detail by employer records, and when
there are no employer records showing
in detail absences from service, a de-
duction shall be made to cover an aver-
age amount of the absences. The deduc-
tion shall be the absences shown by the
applicant or 5 percent of the total pe-
riod in question, whichever is greater.
However, where the employee submits
detailed records of the service claimed,
properly identified and established as
having been made at the time the em-
ployee performed the service for which
detailed records of the employer are
not available, full credit may be al-
lowed for the service as may be verified
from the records. Also, the employee
may be permitted to establish in any

20 CFR Ch. Il (4-1-98 Edition)

other manner satisfactory to the Board
the actual amount of his or her ab-
sences.

(f) For the purpose of verifying serv-
ice before 1937, employers shall pre-
serve through 1986, in accessible form,
the original records of the service and
compensation.

(g) For the purpose of verifying serv-
ice after 1936, employers shall preserve
in accessible form the original records
of service and compensation for a pe-
riod of five calendar years after the due
date of the report.

(Approved by the Office of Management and
Budget under control numbers 3220-0003 and
3220-0008)

[49 FR 46731, Nov. 28, 1984, as amended at 52
FR 11016, Apr. 6, 1987]
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§211.1 General.

Benefits under the Railroad Retire-
ment Act are based in part on the indi-
vidual’s years of service and amount of
compensation credited to the individ-
ual under the Act. This part defines
what the term compensation means
and sets forth the criteria applied in
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determining what payments are cred-
itable as compensation under the Rail-
road Retirement Act.

§211.2 Definition of compensation.

(@) The term compensation means
any form of payment made to an indi-
vidual for services rendered as an em-
ployee for an employer; services per-
formed as an employee representative;
and any separation or subsistence al-
lowance paid under any benefit sched-
ule provided in conformance with title
VIl of the Regional Rail Reorganiza-
tion Act of 1973 and any termination
allowance paid under section 702 of
that Act. Compensation may be paid as
money, a commodity, a service or a
privilege. However, if an employee is to
be paid in any form other than money,
the employer and employee must agree
before the service is performed upon
the following:

(1) The value of the commodity, serv-
ice or privilege; and

(2) That the amount agreed upon to
be paid may be paid in the form of the
commodity, service or privilege.

(b) Compensation includes, but is not
limited to, the following:

(1) Salary, wages and bonuses;

(2) Pay for time lost as an employee;

(3) Cash tips of $20 or more received
in a calendar month;

(4) Vacation pay;

(5) Military pay as determined in
§211.7 of this part;

(6) Displacement allowances as pro-
vided for in §211.8 of this part;

(7) Dismissal allowances as provided
for in §211.9 of this part;

(8) Separation allowances as provided
for in §211.10 of this part;

(9) Miscellaneous pay as provided for
in §211.11 of this part;

(10) Payments made under title VII of
the Regional Rail Reorganization Act
of 1973 as provided for in §211.12 of this
part.

(11) Payments paid to an employee or
employee representative which are sub-
ject to tax under section 3201(a) or
3211(a) of the Internal Revenue Code of
1954 are creditable as compensation
under the Railroad Retirement Act for
purposes of computation of benefits
under sections 3(a)(1), 3(H)(3), 4(a)(1) and
4(H)(2).

§211.2

(12) Voluntary payments of any tax
by an employer, without deducting
such tax from the employee’s salary.

(13) Payments made by an employer
with respect to a deceased employee
except as provided for in §211.13 of this
part.

(c) Compensation does not include:

(1) Tips, except as provided in para-
graph (b)(3) of this section;

(2) Payments for services performed
by a nonresident alien for the period
the individual is temporarily present in
the United States as a nonimmigrant
under subparagraph (F) or (J) of sec-
tion 1101(a)(15) of title 8, U.S.C. and
which is performed to carry out the
purpose specified in subparagraph (F)
or (J), as the case may be;

(3) Remuneration paid in certain
cases, as described below, for services
performed for a local lodge or division
of a railway labor organization.

(i) Remuneration for services ren-
dered for a local lodge or division of a
railway labor organization which was
earned after 1936 and prior to April 1,
1940, shall not be creditable as com-
pensation in a month unless taxes with
respect to such remuneration were paid
under the Railroad Retirement Tax Act
prior to July 1, 1940.

(ii) Remuneration for services ren-
dered for a local lodge or division of a
railway labor organization which was
earned after March 31, 1940, and prior
to January 1, 1975, shall not be cred-
itable as compensation in a month if
the amount of such remuneration
earned in the month is less than $3.00.

(iii) Remuneration for services ren-
dered for a local lodge or division of a
railway labor organization which was
earned after December 31, 1974, shall
not be creditable as compensation in a
month if the amount of such remunera-
tion earned in the month is less than
$25.00.

(4) Payments for service as a delegate
to a national or international conven-
tion of a railway-labor-organization
employer if the individual rendering
the service has not previously rendered
service, other than as a delegate, which
may be included in the individual’s
years of service;

(5) Except as provided in §211.2(b)(11),
the amount of any payment (including
any amount paid by an employer for
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§211.3

insurance or annuities, or into a fund,
to provide for any such payment) made
to, or on behalf of, an employee or any
of the employee’s dependents under a
plan or system established by an em-
ployer which makes provisions for em-
ployees generally (or for employees
generally and their dependents), or for
a class or classes of employees (or for a
class or classes of employees and their
dependents), on account of sickness or
accident disability, or medical, or hos-
pitalization expenses in connection
with sickness or accident disability;
and

(6) Any amount paid specifically—ei-
ther as an advance, as reimbursement
or allowance—for traveling or other
bona fide and necessary expenses in-
curred, or reasonably expected to be in-
curred in the business of the employer,
provided the payment is identified by
the employer either by a separate pay-
ment or by specifically indicating the
separate amounts where both wages
and expense reimbursement or allow-
ance are combined in a single payment.

[49 FR 46732, Nov. 28, 1984, as amended at 53
FR 17184, May 16, 1988; 58 FR 45251, Aug. 27,
1993]

§211.3 Compensation paid for time
lost.

(a) A payment made to an employee
for a period during which the employee
was absent from the active service of
the employer is considered to be pay
for time lost and is, therefore, cred-
itable compensation. Pay for time lost
as an employee includes:

(1) Pay received for a certain period
of time due to personal injury, or

(2) Pay received for loss of earnings
for a certain period of time, resulting
from the employee being placed in a
position or occupation paying less
money. In reporting compensation
which represents pay for time lost, em-
ployers shall allocate the amount paid
to the employee to the month(s) in
which the time was actually lost. The
entire amount of any payment made to
an employee for personal injury is con-
sidered pay for time lost unless, at the
time of payment, the employer states
that a particular amount of the pay-
ment was for reasons other than pay
for time lost.
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(b) Where pay for time lost is allo-
cated to the month(s) in which the
time was actually lost, the Board will
accept the allocation made by the par-
ties involved if it relates to the em-
ployee’s normal monthly pay. A rea-
sonable relationship to an employee’s
normal monthly pay is ordinarily no
less than ten times the employee’s
daily pay rate.

§211.4 Vacation pay.

Payments made to an employee with
respect to vacation or holidays shall be
considered creditable compensation
whether or not the employee takes the
vacation or holiday.

[58 FR 45251, Aug. 27, 1993]

§211.5 Employee representative com-
pensation.

All payments made by a railway
labor organization to an individual who
is an employee representative as a re-
sult of the position or office he occu-
pies with such organization are cred-
itable as compensation, including pay-
ments made for services not connected
with the representation of employees,
except that payments in excess of the
annual maximum amount will not be
credited.

[53 FR 17184, May 16, 1988]

§211.6 Compensation based on waiver
or refund of organization dues.

A waiver or refund or organization
dues which was based solely on consid-
eration for membership in the organi-
zation is considered creditable com-
pensation if there is proof that the
waiver or refund was intended to be,
and was accepted as, a dismissal of an
obligation of the organization to com-
pensate the employee for services ren-
dered.

[53 FR 17184, May 16, 1988]

§211.7 Compensation credited for
creditable military service.

In determining the creditable com-
pensation of an employee, the follow-
ing amounts shall be credited for each
month of military service, provided the
employee’s combined monthly railroad
and military compensation does not ex-
ceed the maximum creditable amount:
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(a) $160 for each calendar month be-
fore 1968;

(b) $260 for each calendar month after
1967 and before 1975;

(c) For years after 1974, the actual
military earnings reported as wages
under the Social Security Act.

[53 FR 17184, May 16, 1988]

§211.8 Displacement allowance.

An allowance paid to an employee be-
cause he has been displaced to a lower
paying position is creditable compensa-
tion.

[58 FR 45251, Aug. 27, 1993]

§211.9 Dismissal allowance.

Dismissal allowances paid to an em-
ployee under a protective labor agree-
ment that covers the amounts paid for
specific periods of time are creditable
as compensation under the Railroad
Retirement Act, provided the employee
has not severed his or her employee-
employer relationship.

[53 FR 17184, May 16, 1988, as amended at 58
FR 45251, Aug. 27, 1993]

§211.10 Separation allowance or sev-
erance pay.

Separation or severance payments
are creditable compensation except
that no part of such payment shall be
considered creditable compensation to
any period after the employee has sev-
ered his or her employer-employee re-
lationship except as provided for in
§211.11 of this part.

[58 FR 45251, Aug. 27, 1993]

§211.11 Miscellaneous pay.

Any payment made to an employee
by an employer which is excluded from
compensation under the Railroad Re-
tirement Act, but which is subject to
taxes under the Railroad Retirement
Tax Act, shall be considered compensa-
tion for purposes of this part but only
for the limited purpose of computing
the portion of the annuity computed
under section 3(a), 4(a), or 4(f) of the
Railroad Retirement Act (commonly
called the tier | component).

[58 FR 45251, Aug. 27, 1993]

§211.15
credited for

§211.12 Compensation
title VII benefits.

Payments made to an employee
under title VII of the Regional Rail Re-
organization Act of 1973 are creditable
as compensation only for the month in
which the employee first filed an appli-
cation for benefits under that Act. The
compensation to be credited cannot ex-
ceed the monthly creditable amounts
defined in §211.13(a) of this part for
compensation earned prior to 1985 or
the annual creditable amount defined
in §211.13(b) of this part for compensa-
tion earned after 1984.

[53 FR 17185, May 16, 1988]

§211.13 Payments made after death.

Payments made by an employer with
respect to a deceased employee but
paid after the calendar year of the em-
ployee’s death to the employee’s sur-
vivors or estate are not creditable com-
pensation.

[58 FR 45251, Aug. 27, 1993]

§211.14 Maximum
pensation.

Maximum creditable compensation
for calendar years after 1984 is the
maximum annual taxable wage base
defined in section 3231(e)(2)(B) of the
Internal Revenue Code of 1986. In No-
vember of each calendar year the Di-
rector of Research and Employment
Accounts shall notify each employer of
the amount of maximum creditable
compensation applicable to the follow-
ing calendar year.

[58 FR 45251, Aug. 27, 1993]

creditable com-

§211.15 Verification of compensation
claimed.

Compensation claimed by an em-
ployee, which is not credited in the
records of the Board, must be verified
to the satisfaction of the Board before
it may be credited. An employee’s
claim to compensation not credited
shall be processed as follows:

(a) If the compensation claimed is in
excess of the maximum creditable
amounts defined in §211.13 of this part,
the Director of the Bureau of Research
and Employment Accounts shall in-
form the employee that the compensa-
tion claimed is not creditable.
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§211.16

(b) If the compensation is claimed
within four years from the date the
compensation was required to be re-
ported to the Board as prescribed in
§209.6 of this chapter, the Director of
Research and Employment Accounts
shall contact the employer requesting
a review of their records, and if the em-
ployee’s claim is correct, the employer
will submit an adjustment crediting
the employee with the compensation
claimed. If the employer states that
the employee’s claim is incorrect, the
employee will be requested to submit
check stubs to show railroad retire-
ment taxes withheld from the com-
pensation claimed. Upon receipt of the
check stubs, the proof will be sent to
the employer along with a request for
the employer to submit an adjustment
crediting the employee with the com-
pensation claimed.

[49 FR 46732, Nov. 28, 1984, as amended at 53
FR 17185, May 16, 1988. Redesignated at 58 FR
45251, Aug. 27, 1993]

§211.16 Finality of records of com-
pensation.

(a) Time limit for corrections to records
of compensation. The Board’s record of
the compensation reported as paid to
an employee for a given period shall be
conclusive as to amount, or if no com-
pensation was reported for such period,
then as to the employee’s having re-
ceived no compensation for such pe-
riod, unless the error in the amount of
compensation or the failure to make
return of the compensation is called to
the attention of the Board within four
years after the date on which the com-
pensation was required to be reported
to the Board as provided for in §209.6 of
this chapter.

(b) Correction after 4 years. (1) The
Board may correct a report of com-
pensation after the time limit set forth
in paragraph (a) of this section where
the compensation was posted or not
posted as the result of fraud on the
part of the employer.

(2) Subject to paragraph (c) of this
section, the Board may correct a report
of compensation after the time limit
set forth in paragraph (a) of this sec-
tion for one of the following reasons:

(i) Where the compensation was post-
ed for the wrong person or the wrong
period;
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(ii) Where the earnings were erro-
neously reported to the Social Security
Administration in the good faith belief
by the employer or employee that such
earnings were not covered under the
Railroad Retirement Act and there is a
final decision of the Board under part
259 of this chapter that such employer
or employee was covered under the
Railroad Retirement Act during the pe-
riod in which the earnings were paid;

(iii) Where a determination pertain-
ing to the coverage under the Railroad
Retirement Act of an individual, part-
nership, or company as an employer, is
retroactive; or

(iv) Where a record of compensation
could not otherwise be corrected under
this part and where in the judgment of
the three-member Board that heads the
Railroad Retirement Board failure to
make a correction would be inequi-
table.

(c) Limitation on crediting service. (1)
Except as provided in paragraph (b)(1)
of this section, no employee may be
credited with service months or tier Il
compensation beyond the four year pe-
riod referred to in paragraph (a) of this
section unless the employee establishes
to the satisfaction of the Board that all
employment taxes imposed by sections
3201, 3211, and 3221 of title 26 of the In-
ternal Revenue Code have been paid
with respect to the compensation and
service.

(2) The limitation on the creditabil-
ity of service months and tier Il com-
pensation in paragraph (c)(1) of this
section shall not affect the creditabil-
ity, for purposes of computing the tier
I component of a railroad retirement
annuity, of compensation payments
with respect to which taxes have been
paid under either the Railroad Retire-
ment Tax Act or the Federal Insurance
Contributions Act.

[62 FR 3790, Jan. 27, 1997]
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